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A nnual June Conference:

Biodiversity Protection: Implementation
and Reform o f the Endangered Species Act
June 9 -1 2 ,1 9 9 6
All across the country — in Congress, in
state legislatures and in urban and rural
communities — people are discussing why we
should or should not protect biodiversity and
how best to do so. Since the Endangered
Species Act is up for reauthorization, a variety
) of reform proposals are being debated.
Speakers — including natural resource
scholars, experts from the private and non
profit sectors, and government officials — will
examine the rationale for biodiversity
protection, the legal framework of the
Endangered Species Act, and examples of
implementation of the Act from across the
West. Special attention will be given to major
issues raised by the Act that cut across all
regions, including: consultations and recovery
planning; habitat conservation plans; the ESA
and water rights; the ESA and state programs;
the ESA and tribal rights; economic impacts of
the ESA; and ESA reform proposals.
The traditional three-day conference has
been expanded to include a keynote address
Sunday evening by Jane Lubchenco, Valley
Professor of Marine Biology, Department of
Zoology, Oregon State University. This
address will be part of the conference, but will
also be open to the public.
A marine biologist by training, Dr.
Lubchenco is engaged in a wide variety of
activities intended to address serious environ
mental problems by improving the scientific
understanding of issues, making the best
possible scientific information and expertise
more accessible to policy and decision makers,
and improving the public’s understanding of
ecological topics. She led the innovative efforts
/of the Ecological Society of America to set
national priorities for ecological research. This
endeavor resulted in the Sustainable Biosphere
Initiative, which advances ecological research

Biodiversity protection involves not only photogenic wildlife like the wolf, but also such “non-charismatic ”
species as the blind salamander. Grey wolf (left) photo by T. Brooks!Mission Wolf courtesy U.S. Fish &
Wildlife Service. Blind salamander (right) photo courtesy Charles Shockey, Wildlife and Marine Resources
Section, U.S. Department o f Justice.

and provides policy-relevant ecological exper
tise to national policy and decision-makers.
Dr. Lubchenco coordinated the sections of
the United Nations Environment Programme’s
newly released Global Biodiversity Assessment.
She is President-Elect of the American
Association for the Advancement of Science
and a past President of the Ecological Society
of America. She is a Pew Scholar in Conserva
tion and the Environment, and a MacArthur
Fellow. Her B.A.is from Colorado College, her
M.S. from the University of Washington, and
Ph.D. from Harvard.
We have also added to our traditional
mountain cookout a talk by Don Snow,
Executive Director, Northern Lights Institute,
and Editor, Northern Lights Magazine,
Laramie.

The basic registration fee is $525, with
lower fees for government ($415), and for full
time employees of non-profit or academic
institutions ($260). All rates go up after May
24. Please call the Center (303-492-1288) for
a brochure with the complete conference
program and other information.

El Paso Natural Gas
Law Fellowship Applications
D ue July 26
See story pg. 3 for more information
on this funded fellowship.

Biodiversity Protection: Conference Agenda
11:40

SundayyJune 9
7:00 p.m. Keynote Address: The Scientific Underpinnings of
Biodiversity Protection
Jane Lubchenco, Valley Professor of Marine Biology, Depart
ment of Zoology, Oregon State University
(open to the public)

12:15
1:30

Mondayy June 10
8:50
9:00
9:20

10:30

11:15

12:00
1:30

2:15
3:30

4:15
6:00
7:45

Welcome
Marianne Wesson, Interim Dean, University of Colorado
School of Law
Introduction to Conference
Elizabeth Ann Rieke, Director, Natural Resources Law Center
The Ethical Aspects of Biodiversity Protection: Duties to
Human Beings and Duties to Other Species
Dale Jamieson, Professor of Philosophy, University of
Colorado at Boulder
Overview of the Endangered
Species Act
Michael J. Brennan, Holland &
Hart, Jackson, Wyoming
Bioregional Approaches to Species
Protection
George T. Frampton, Jr., Assistant
Secretary for Fish, Wildlife and
Parks, U.S. Department of the
Interior, Washington, DC
Lunch (on your own)
The ABCs and XYZs of HCPs
(Habitat Conservation Plans)
and 4(d) Rules
Jane Lubchenco, keynote
Donald J. Barry, Counselor to
speaker, Sunday, June 9
the Assistant Secretary for Fish,
Wildlife and Parks, U.S. Department of the Interior, Washing
ton, DC
Landscape-Scale HCPs: The California Experience
Lindell Marsh, Siemon, Larsen & Marsh, Irvine, California
Lessons from the Southwest — With and Without HCPs:
The Tortoise and the Owl
Duane Shroufe, Director, Arizona Game & Fish Department,
Phoenix
Lessons from Reintroduction: The Bear and the Wolf
Michael Roy, National Wildlife Federation, Northern Rockies
Natural Resource Center, Missoula
Cookout on Flagstaff Mountain
After Cookout Talk: “The Spider Who Dreamed the World
— a Meditation on Hierarchy, Humility and Biodiversity,”
Flagstaff Mountain Amphitheatre
Don Snow, Executive Director, Northern Lights Institute, and
Editor, Northern Lights Magazine, Laramie

3:20

4:05
4:50

5:30

WednesdayyJune 12
8:30

9:05
10:10

12:00

1:45

TuesdayyJune 11
8:30
9:15

9:55

11:00

The Enigma of the Blind Salamander and Groundwater
Pumping: Lessons from the Edwards Aquifer, Texas
Charles Shockey, U.S. Department of Justice, Washington,
DC
Lunch (on your own)
Panel: The ESA, Water Rights and Regulatory Takings
Moderator: David H. Getches, University of Colorado School
of Law
Brian E. Gray, Hastings College of the Law, San Francisco
Barton H. Thompson, Jr., Professor of Law, Stanford Law
School
The ESA: Integration with State Programs
Douglas P. Wheeler, Secretary, California Resources Agency,
Sacramento
The ESA: Tramping on Tribal Rights?
Robert Pelcyger, Fredericks, Pelcyger, Hester & White,
Boulder
The ESA — the Economic Impacts: the Perception and the
Numbers
Jon Souder, Assistant Professor, Northern Arizona University,
Flagstaff
Reception on Law School Lawn

Habitat-Based, Multi-Species HCPs and Other Agreements:
Lessons from the Northwest
Jim Kraft, General Counsel, Plum Creek Timber Co., Seattle
Columbia River Salmon: Are Any of the ESA Tools Adequate
for the Job?
John Volkman, General Counsel, Northwest Power Planning
Council, Portland
Upper Colorado Fish: A Recovery Program that is Working
— Myth or Reality?
James S. Lochhead, Director, Colorado Department of Natural
Resources, Denver
A Comparison: Lessons from the Columbia and the Upper
Colorado Fish Recovery Efforts
Mary Wood, Associate Professor, University of Oregon School
of Law, Eugene

3:15

Reform: Overview of Administrative Reforms
Robert P. Davison, Deputy Assistant Secretary for Fish,
Wildlife and Parks, U.S. Department of the Interior, Washing
ton, DC
Through a Private Landowner Looking Glass: Overview of
Proposed Legislative Reforms
Steven P. Quarles, Crowell & Moring, Washington, DC
Reform Proposals — Panel of Advocates
Moderator: Elizabeth Ann Rieke, Director, Natural Resources
Law Center
The Western Governors’ Association Perspective,
John A. Harja, Utah Governor’s Office, Chair of Western
Governors’ Association’s Work Group for Endangered Species
Act Reauthorization
A Tribal Perspective, Bill Frank, Jr., Chairman, Northwest
Indian Fisheries Commission, Olympia (invited)
An Environmentalist’s Perspective, Robert Irvin, Center for
Marine Conservation, Washington, DC
An Ecosystem Perspective, Oliver Houck, Professor of Law,
Tulane University, New Orleans
An Urban Water Manager’s Perspective, Hamlet J. Barry, III,
General Manager, Denver Water Board
Luncheon Speech: The Role of the ESA in the Legal
Ecosystem of Water Resources Management
John D. Leshy, Solicitor, U.S. Department of the Interior,
Washington, DC
Chaos or Continuity: The Reform Proposals
Panel of morning speakers
Moderator: Elizabeth Ann Rieke
End of Program

C enter Associates (those who donate at the $25 category
or above) are invited to attend the Flagstaff cookout on
M onday, June 10, and to hear D on Snow ’s talk on the
m ountain on “T he Spider W h o D ream ed the W o rld — a
M editation on H ierarchy, H u m ility and Biodiversity.” If
you’d like to donate to the C enter and participate in this
special event, please use the form on page 11.
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Publication o f Public Land Policy Discussion Series Papers
The C enter is pleased to announce the
^ completion and publication o f five Public
? Land Policy Discussion Series Papers.
These papers were prepared under the
C enter’s W estern Lands Program by
scholars from a num ber o f disciplines at
the University o f Colorado.
,
The papers originated and were refined
through discussions among the C enter’s
W estern Lands Sustainability Advisory
Group. This interdisciplinary group
represents a variety o f perspectives on
public land management, including
individuals from federal and state
government, local communities, environ
mental groups, Indian tribes and
academia. T he group’s meetings and
discussion papers have explored various
aspects o f the sustainability concept and
have examined case studies concerning
sustainability and the public lands.
The new Public Land Policy Discus
sion Series Papers include the following:
“People as Part of Ecosystems: The Case
o f Rangeland Reform,” by William E.
Riebsame, Associate Professor o f Geogra
phy, University o f Colorado;
“Sustainability and Beyond,” by Dale
Jamieson, Professor o f Philosophy,
University o f Colorado; “Conservation
Biology and U.S. Forest Service Views of
Ecosystem M anagement and W hat They

Imply About Policies Needed to Achieve
Sustainability of Biodiversity,” by David
W . Crumpacker, Professor o f Environ
mental, Population and Organismic
Biology, University of Colorado; “Issues
Raised by Economic Definitions of
Sustainability,” by Richard W. W ahl,
Research Associate, Environment and
Behavior Program, Institute o f Behavioral
Science, University o f Colorado; and
“Public Land: How M uch is Enough?” by

Dale A. Oesterle, Professor o f Law,
University of Colorado.
Shortened versions o f two o f these
papers, by W illiam E. Riebsame and Dale
Jamieson, are reprinted in this issue o f
Resource Law Notes. T he complete versions
o f all o f the discussion papers are available
to the public and may be ordered as
indicated on the list o f Recent Publications
at the end of this newsletter.

Deadline for Applications for 1997 El Paso
Natural Gas Fellowship is July 26
The Center is pleased to invite
applications for the spring 1997 El Paso
Natural Gas Law Fellowship, which offers
a stipend o f $20,000 and other support
from the Law School. Generously
underwritten by the El Paso Natural Gas
Foundation, the fellowship is for research
in oil and gas, energy, minerals or related
public lands law. Emphasis is on legal
research, but applicants from law-related
disciplines, such as economics, engineer
ing, or the social sciences, will also be
considered. W hile in residence, the Fellow
will participate in activities o f the Law
School and the Center, arid will have
opportunities to exchange ideas with

faculty and students in both formal and
informal sessions. T he Fellow is expected
to produce written work suitable for
publication in a profesisonal journal.
Those wishing to apply should send a
resume and a letter detailing their research
and publication plans to Michael A.
Gheleta, Associate Director o f the Natural
Resources Law Center, Campus Box 401,
Boulder, C O 80309. Letters o f reference
(no more than three) may be sent directly
to Gheleta. T o obtain a brochure contain
ing more detailed inform ation about the
El Paso Natural Gas Law Fellowship,
contact the Center (303) 492-1288.

Spring Visitors:

1996 El Paso Fellow Examines Split Mineral Estates;
Canadian Environmental Attorney Studies Comparative
Public Land Law
Andrew Mergen, our El Paso Natural Gas
Law Fellow for spring 1996, is an attorney on
leave from the U.S. Department of Justice
Environment and Natural Resources Division’s
Appellate Section in Washington, DC., where
he handles federal and state court appeals
involving environmental and natural resources
law, federal Indian law and water law. Before
joining Justice in 1989, Mergen clerked for the
Native American Rights Fund in NARF’s
Washington office. He graduated in 1989
from George Washington University School of
Law and did his undergraduate work at the
University of Wisconsin-Madison.
During his fellowship, Mergen is research
ing and writing on the problem of federal)private split mineral estates, an area of
considerable current litigation, which involves
conflicts between federal agencies seeking to
I

regulate mineral development activities on
federal lands and holders of privately owned
mineral rights underlying those lands.
The Center has also enjoyed working with
Michael Jeffery, Q.C., from Canada, where
he was a partner with the Toronto law firm of
Fraser & Beatty and head of its environmental
law group. Jeffery taught Environmental
Studies at York University in Toronto and
served as Chair of the Environmental
Assessment Board of Ontario. He has an LL.B.
from the University of Toronto and an LL.M.
from Osgoode Hall University. He has
published many articles and several books.
While at CU Law, he is doing a compara
tive study of Canadian and American public
land law. He is also teaching a seminar in
International Environmental Law.
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Andrew Mergen

NRLC H olds Joint Program with Boulder County Bar Association
T he C enter held its annual joint
program w ith the Boulder C ounty Bar
Association’s N atural Resources and
E nvironm ent Section on M arch 15 at the
law school. T he symposium, entitled “A
Living Permit: W hat D o You Have O nce
the Ink Dries?” examined the issue o f
flexibility in regulatory agency perm itting.
This issue arises in a num ber o f different
natural resource contexts. W hen permits
come up for renewal or governm ent
approval is otherwise necessary, regulatory
agencies have sought to impose new or
modified terms and conditions upon
regulated parties for environm ental
protection or other purposes.
Speakers representing diverse interests
addressed this overall them e from the
perspective o f both land and water related
issues. T h e land panel was m oderated by
G ina Guy, Regional Solicitor o f the U.S.
D epartm ent o f the Interior’s Rocky
M ountain Region. Addressing the subject
o f grazing perm it renewals as part o f this
panel were T om Kourlis, Com m issioner o f
the C olorado D epartm ent o f Agriculture
and a rancher, and Maggie Fox, Represen
tative o f the Sierra C lu b ’s Southwest
Regional Office.

T he water panel included a discussion
between Eleanor Towns, D irector o f
Physical Resources for the U.S. Forest
Service and attorney Bennett Raley o f
Hobbs, T ro u t & Raley, P.C. on the
subject o f special use perm it reauthoriza
tion and the im position o f bypass flow

requirem ents for diversions on streams in
C olorado’s national forests (see photo).
Speaking during lunch was Larry
W apensky o f EPA’s Region VII Office in
D enver on the EPA Permits Im provem ent
Team effort which is attem pting to
simplify EPA perm itting processes.

A Hearty Thank You to Our Supporters
T he C enter is m ost grateful
for continuing support from
many o f those who read
Resource Law Notes and attend
our programs. W hile m any o f
our activities are supported by
grants and by registration
revenues, some o f the services
we provide - including Law
Notes - bring in no revenues.
Your support helps a great
deal!
D uring the year we invite
our Associates to various events
to show our appreciation for
their support. If you would
like to become an Associate o f
the N atural Resources Law
Center, we invite you to send a
contribution using the form
below.
O u r thanks to our w onder
ful contributors since last
spring’s issue:

John T. Baker
Anchorage, AK
James E. Berkley
Denver, CO
Prof. William Blomquist
Indianapolis, IN
Don P. Brown, Jr.
Boulder, CO
Todd Bryan
Boulder, CO
William F. Campbell, Jr.
Boulder, CO
Ken Clark, III
Ft. Lupton, CO
James N. Corbridge, Jr.
Boulder, CO
Kaleen Cottingham
Olympia, WA
Richard H. Cox
Honolulu, HI
Elizabeth Estill
Golden, CO
Gail H. Fernald
Boulder, CO
Timothy R. Gablehouse
Denver, CO
Prof. David H. Getches
Boulder CO
Bruce P. Glenn
Denver, CO

Gina Guy
Denver, CO
David L. Harrison
Boulder, CO
Jefferson V. Houpt
Glenwood Springs, CO
Roberta Nell Hoy
Cheyenne, WY
Hydrosphere Resource Consultants
Boulder, CO
Jeffrey J. Kahn
Longmont, CO
Ellen S. Kern
Denver, CO
John R. Little, Jr.
Boulder, CO
Chris Jansen Lute
Boise, ID
Susan Lynn
Reno, NV
Anne MacKinnon
Casper, WY
Charles W. Margolf
Boulder, CO
Guy R. Martin
Washington DC
Clyde O. Martz
Boulder, CO
J. William McDonald
Elk Grove, CA
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Amelia J. McIntyre
Topeka, KS
Thomas E. Meacham
Anchorage, AK
Jerome C. Muys
Washington DC
Kathryn Mutz
Boulder, CO
Glenn Porzak
Boulder, CO
John M. Sayre
Denver, CO
David J. Simon
Albuquerque, NM
Margaret (Peggy) Twedt
Reno, NV
Sarah Bates Van de Wetering
Billings, MT
Star Waring
Denver, CO
Gary D. Weatherford
San Francisco, CA
Daniel J. Whittle
Carrboro, NC
Ed E. Williams, III
Johnson City, TN
Marvin W olf
Denver, CO
Ruth W right
Boulder, CO

*

Sustainability and Beyond
j Dale Jamieson 1
D uring the 1980s the phrase “sustain
able developm ent” migrated from an
obscure report by the International Union
for the Conservation o f N ature and
Natural Resources in 1980, through
several popular “green” books, to become
the central organizing concept o f the
Brundtland Commission report. C on
vened by the U nited N ations General
Assembly and known officially as the
W orld Commission on Environment and
Development, the Brundtland Commis
sion identified sustainable development as
the criterion against which hum an changes
o f the environm ent should be measured,
and defined it as development that “meets
the needs o f the present w ithout compro
mising the ability o f future generations to
meet their own needs.”
By joining the words “sustainable” and
“developm ent,” the Commission_sought to
reconcile the demands o f the environment
with concerns about global poverty.
Shridath Ramphal, who served on the
Brundtland Commission, has written that:
“ [t]he great achievement of the sustainable
development concept is that it broke with
the old conservationist approach to natural
resources and its tendency to place Earth’s
other species above people.”
W hile those who were most concerned
with poverty could emphasize the word
“developm ent” in the Brundtland form u
lation, environmentalists could just as well
emphasize the word ‘^sustainable.”
T he balance between fruitful ambiguity
and outright contradiction is a delicate
one. Ultimately the idea o f sustainable
development could not bear the weight of
competing interpretations. Over the last
decade “sustainable developm ent” has
given way to the idea o f sustainability.
W hile on the surface this may appear to be
a victory for environmentalists, it reflects a
num ber of concerns, including the colon
ization o f the sustainable development
discourse by economists, the lack of
interest in development in alreadydeveloped countries, and the growing
awareness that sustainable development
should be directed towards building
societal capabilities rather than towards
development as an end in itself.
W hile sustainability is almost univer
sally considered to be a good thing (there
are few who would defend
unsustainability), the tensions implicated

Dale Jamieson

in “sustainable development” are increas
ingly recapitulated in various conceptions
o f sustainability.

The Concept o f Sustainability
Most people’s thoughts about the
meaning o f sustainability are probably
simple and grand: sustainability is about
human survivability and the avoidance of
ecological disaster. The professional
discourse, on the other hand, is complex
and technical. Both discourses share an
anthropocentric outlook. It is human
survivability and well-being that ultimately
matter; nature enters the picture only as a
means.
At least two distinct conceptions of
sustainability have been developed. Strong
Sustainability asserts that it is “natural
capital” that should be sustained; W eak
Sustainability is centered on well-being.
Both conceptions o f sustainability have
their problems.
Strong Sustainability relies on a
distinction between natural and humanproduced capital that is far from clear.
Moreover, some account must be given of
what exactly it means to maintain natural
capital. Read in the strongest way, any
reduction in the stock o f Earth’s natural
resources would violate Strong

1Dale Jamieson is a Professor of Philosophy at the
University of Colorado at Boulder, and also serves as
an Adjunct Scientist in the Environmental and
Societal Impacts Group at the National Center for
Atmospheric Research in Boulder. An expanded
version of this paper is available as part of the
Natural Resources Law Center’s Public Lands Policy
Discussion Series.
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Sustainability. Read in the weakest way,
natural capital would be maintained so
long as there were no reduction in the
kinds o f things that exist, even if the stocks
o f each kind were radically depleted.
W eak Sustainability makes no essential
reference to environmental goods. Clearcutting forests and driving species to
extinction would pass the W eak Sustain
ability test, so long as hum an well-being
does not decline as a result. In principle,
human well-being would not decline so
long as other goods that are substitutable
for forests and species could by purchased
with the money that these policies would
produce.
In addition to questions about what
should be sustained, the idea o f
sustainability also raises questions o f scale.
No one expects humans or other forms of
life to last forever. Evolutionary theory
implies that they will not. Given that
“forever” is not a reasonable answer, we
need a way o f thinking about the temporal
goal o f sustainability. O ur resource
management policies would be very
different if sustainability were thought o f
in terms o f millennia rather than decades.
Similar questions arise with respect to
geographical scale. Should people attem pt
to maintain natural capital in their
bioregions, their states, their countries,
their continents, their planet, or in their
solar system? These may sound like silly or
“academic” questions, but they arise in real
debates about (for example) whether a
population or species can be reduced or
eliminated in one area so long as it is
increased or preserved in another. Focus
ing on national or subnational
sustainability might lead to very different
policies regarding trade than focusing on
global sustainability.

H ow Important is it to Achieve
Sustainability?
As im portant as sustainability is to
many people now, it is hard to believe that
it has always been an im portant goal. It is
interesting to imagine what response
people in diverse cultures at earlier times
would have had to the idea o f
sustainability. W hile various cultures have
towards nature have been many and
varied, I doubt that the idea o f
sustainability would generally have
resonated with people outside o f our
immediate cultural context. For most of
hum an history nature has been too large

and overwhelming for people to worry
about sustaining it.
M oreover, whatever sustaining is to be
done has been someone else’s job in most
cultures. G od or providence generally has
been regarded as the sustainer o f both
hum ans and nature. In this century we
have lost confidence in the idea that the
world is self-sustaining or under divine
protection. At the same time we see that
the threat to nature comes prim arily from
ourselves. Ironically, since there are no
other applicants for the job, we who are
nature’s greatest enemy have appointed
ourselves as its savior. In my opinion, the
idea o f sustainability is distinctly m odern,
closely tied to the schizophrenia o f
m odern life that sim ultaneously persecutes
nature while trying to protect it.
T he concern for sustainability may be a
distinctively m odern one, but it is clear
that people generally value sustainability,
although they may disagree about its scope
and relative im portance. M ost people
probably believe that some things should
be sustained at all costs, others gotten rid
o f as soon as possible, and that most things
fall somewhere in between. W hat category
things w ind up in depends in part on
people’s attitudes towards them. M any
people think that the hum an species
should be sustained at all costs, as well as
hum an com m unities and cultures, even
ones that are economically inefficient or
exploitative. O n the other hand, most
people probably think that H IV should be
driven to extinction as soon as possible.
Various snail darters fall somewhere in
between, w ith different people assigning
very different weights to the im portance o f
sustaining them.
It is im portant to recognize that even if
sustainability is generally accepted as a
good thing, the question o f how good a
thing cannot be avoided. Sustainability
m ust sometimes be traded off against
other goods, including the welfare o f our
poor contem poraries. T he B rundtland
Com m ission w anted to avoid this trade
off, bu t it is inescapable.

The Uses o f Sustainability
T he concept o f sustainability is deeply
contested. People disagree about what it is
and how im portant we should consider it.
These disagreements reflect not only
different interests, but differences about
the range o f proper hum an relationships to
nature, how decisions should be made,
and whose voices should prevail. However,
despite the contested nature o f
sustainability, this idea may have its uses.
It is im portant for people who disagree

to practice a com m on discourse and, to
some extent anyway, have a com m on
conceptual framework. Because o f the
breadth o f the notion o f sustainability and
its popular appeal, this language has the
potential to structure discourse between
people who have quite different values and
epistemologies. At this stage anyway, no
one owns the sustainability discourse in
the way ecologists own the discourse o f
ecosystem health. If parties to a dispute
can agree that sustainability matters, then
arguments will turn on the meaning o f
sustainability and how various policies
contribute to its realization. Some progress
will have been made if they can agree on
the im portance and centrality o f
sustainability, even if they disagree about
what sustainability is and how it can be
realized.
T he language o f sustainability is likely
to be most powerful when used in highly
contextualized concrete cases. People may
have no idea what sustainability means in
general, yet have definite ideas about what
it would be like for Boulder, Colorado,
Rocky M ountain N ational Park, or the
N orthern Rockies region to be sustainable.
Focusing on specific questions not only
provides content to abstract conceptions o f
sustainability, but also helps make clear
the trade-offs between sustainability and
other goods. If, for example, sustainability
for C olorado’s Front Range means that no
one can have a lawn because water
transfers from other watersheds are not
allowed, then some people may decide that
sustainability isn’t such a hot idea after all
and that it should take a back seat to other
values. W hile some people may think that
moving from vague agreement to precise
disagreement is a step in the wrong
direction, I disagree. I believe that some
progress will have been made if people
understand the choices and trade-offs they
face and confront them directly, even if
they disagree (at least initially) about how
to respond.
In many specific contexts the language
o f sustainability can be made more useful
by focusing on what is unsustainable
rather than on a positive definition o f
sustainability. O ften people who initially
disagree about what sustainability is can
agree about when som ething is
unsustainable. Ranchers and environm en
talists (for example) may agree that
eroded, denuded land is unsustainable,
even if they disagree about w hat it would
be like for the land to be sustainable.
People may have different ultimate goals,
yet be able to work together in preventing
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practices which they agree are clearly
unsustainable. M oreover, once they find
some com m on ground about w hat is
unsustainable, they may be able to go on
to agree about the causes o f these
unsustainable practices. This, in turn, may
bring some agreement about w hat policies
should be adopted and w hat should be
avoided.

Sustainability and the Public
Lands
It is obvious that there is a great deal o f
conflict about the use and control o f
public lands. A lthough the sustainability
discourse may have some role in managing
these conflicts, we should not th in k that it
alone can resolve them . N or should we
think that conflicts about the public lands
are necessarily caused by how these lands
are managed. There is a great deal o f
anger, alienation, and insecurity in
American society, which find expression in
issues that have little to do w ith the
sources o f these feelings. If it is true that
the causes o f conflict over the public lands
are wider than these issues themselves, we
should not expect policy change in this
area to end the conflict.

M ost people
probably believe
that some things
should be sustained
a t a ll costs, others
gotten rid o f as soon
as possible, and
that most things
fa ll somewhere in
between .
A nother reason we should be modest
about the possibility o f progress in this
area is that the issues are highly politi
cized, and diverse, often conflicting,
interests, preferences, and values are at
stake. W hile progress can be made on
such issues, it requires time, good will,
respectful dialogue and a sense o f
com m unity, all o f which are in short
supply. T he idea o f sustainability has its

uses, but it cannot perform miracles.
It should come as no surprise that
debates about the uses and control of
public lands are so heated and polarized
when there is so much disagreement about
how to use private land. A look around
Boulder, or any comparable town in the
West, shows that there are quite different
views about appropriate land use. Some
people use their yards as car parks or
storage. O thers put in gravel or concrete to
reduce maintenance. Some xeriscape,
while others grow lawns and flowers
characteristic o f the eastern U nited States.
Still others let “nature take its course.”
People with lawns are afraid that their yard
will be contam inated by weeds or un
wanted native plants from the neighbor’s
yard. The xeriscaper may hate the smells
coming from her neighbor’s compost pile.
Some neighborhoods have restrictive
covenants against replacing lawns with
rocks.
W hen we move to the question o f
development, conflicts increase. Many
people reject the idea that their neighbors
have a right to build additional living units
on their property or to open a commercial
establishment. Imagine how people would
respond to their neighbors turning their
land into gravel pits. Zoning restrictions
typically separate commercial and residenI tial uses, and specify variable densities in
different neighborhoods. These restric
tions are often quite inconsistent and
arbitrary, and in many cases involve bad
planning; yet to a great extent they are
representative of people’s attitudes.
In the case o f private lands, most
people believe that owners’ decisions
should carry a great deal of weight in
determ ining land use. In the case of public
lands, the very idea o f public ownership is
contested. Some people in the W est
believe that, morally speaking, they own
these lands but that the federal govern
m ent has usurped their title to them. They
believe that there should be a pyramid of
authority in which those who live close to
the land and directly benefit from it
should have the loudest voice in determ in
ing how public lands are used.
Environmentalists and many people
who live in the rest o f the country reject
the pyramid view o f whose will should be
dom inant. They believe that everyone
owns the public lands, and that they
should be managed in ways maximally
consistent with a broad range o f interests
and desires.
) A nother view prevalent in many
western communities is that traditional

uses o f public lands should take prece
dence over non-traditional ones (e.g.,
recreation). There is a great deal of
support for the idea that grazing, mining,
and other extractive uses should have
priority because they are the “senior” uses.
This idea often goes with a romantic view
o f both western history and contemporary
realities. W hether justified or not, this
view tends to defend traditional uses
because they are traditional, even if these
uses clearly lead to what everyone would
regard as land degradation.
Disputes about whose voices should be
decisive in management decisions are
counterproductive because they lead us
away from substantive questions about
how the public lands should be used. The
sustainability discourse can help move us
beyond these disputes about power and
control, and help us to focus on what we
want the land to be. As I suggested above,
the sustainability discourse can structure
the conversation and supply a common
vocabulary. Although the language of
sustainability is not the all-purpose solvent
for our environmental problems that many
want it to be, it can help to structure and
clarify the choices and trade-offs that we
face.

Envisioning Sustainability
I have argued that the sustainability
discourse may have some role to play in
thinking about environmental policy.
However, there are serious limits on what
can be accomplished in this discourse.
Because of its open-endedness, the
language o f sustainability can draw diverse
parties into the conversation. But since we
can always ask what should be sustained,
for what period, in what region _ and
even why sustainability is good, and if it is
good, how good it is — the discourse of
sustainability is; not likely to bring us to
closure with respect to im portant, long
term issues.
The most im portant limitation on the
sustainability discourse is that, like any
other concept, it directs our attention
towards some concerns and away from
others. Sustainability, as it is employed in
most o f its guises, is primarily an eco
nomic and anthropocentric notion. The
moral reorientation required, which
involves new relationships between
humans as well as with other animals and
the rest o f nature, is unlikely to be affected
by developing ever more precise under
standings o f sustainability. We need a
discourse that permits deeper discussion of
aesthetic, spiritual, religious, cultural, and
moral values.
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In his critique of the way the idea o f
sustainable development has been used in
the wake o f the Brundtland Commission
report, Rajni Kothari distinguishes two
notions o f sustainable development. O ne
notion is technical and the other ethical.
According to Kothari, the technical,
scientific notion o f sustainable develop
ment does not get to the heart o f the
environmental crisis. For that we need a
new notion o f sustainable development,
which he describes in the following way:
To shift to sustainable development is
primarily an ethical shift. It is not a
technological fix, nor a matter of new
financial investment. It is a shift in
values such that nature is valued in itself
and for its life support functions, not
merely for how it can be converted into
resources and commodities to feed the
engine of economic growth. Respect for
nature’s diversity, and the responsibility
to conserve that diversity, define
sustainable development as an ethical
ideal. O ut of an ethics of respect for
nature’s diversity flows a respect for the
diversity of cultures and livelihoods, the
basis not only of sustainability, but also
of justice and equity. The ecological
crisis fs in large part a matter of treating
nature’s diversity as dispensable, a
process that has gone hand in hand with
the view that a large portion of the
human species is dispensable as well. To
reverse the ecological decline we require
an ethical shift that treats all life as
indispensable.
In my view the language of
sustainability is not well-suited for
carrying the concerns that Kothari has
articulated. But whether or not one agrees
with Kothari, I believe that the present
disorder regarding the hum an relationship
to nature will not be successfully ad
dressed until we have developed a richer
set o f positive visions regarding the proper
hum an relationship to nature. Articulat
ing these visions is not the job o f academ
ics alone, but also o f writers, artists, and
people from all walks o f life. There is
much to be learned from those who live
close to nature, and the inheritors of
traditions that have largely been subordi
nated. But until we come to terms with
the “vision thing,” the best we can hope
for is that we shall successfully muddle
through. In these times the challenge o f
muddling through is an im portant one,
and should not be taken lightly. But a
stop along the way should not be mis
taken for the end o f the journey.

People as Part o f Ecosystems:
The Case o f Rangeland Reform
W illiam E. Riebsame1
People are part o f ecosystems. This
disarmingly simple statem ent prefaces
argum ents as divergent as those o f
environm entalists and their nemesis, the
wise use movem ent. Environmentalists
argue that hum ans are degrading the
ecology in their quest for ever more
resources; in the wise use view, hum an
transform ation o f nature, say through
livestock grazing, benefits both people and
environm ent and can even be considered
“natural” because ecosystems include
hum an society.
Interior Secretary Bruce B abbitt’s
proposed reforms o f federal range policy
evoked similar argum ents, revealing an
abiding ambivalence in our relationship to
nature and showing that consensus
notions o f ecologically and socially
sustainable land use, so badly needed to
break the political grid-lock o f public
iands policy, will not come easily.
Increased attention by social scientists
to the so-called “hum an dim ensions” o f
natural resources should help with
rangeland reform and other thorny issues.
T he interaction o f society, and nature is a
long-standing them e in anthropology,
economics, geography, and sociology, and
has burgeoned o f late in the policy
sciences, history, and the natural resource
professions (e.g., wildlife and range
m anagem ent). Various social science sub
disciplines examine how culture, behavior,
and institutional structures affect environ
mental policy.
O f particular interest in western lands
issues is w hat has come to be called
political ecology: the study o f how features
o f “social order,” like differential access to
resources, control o f capital, land owner
ship, as well as other aspects o f culture,
like shared perceptions o f nature, affect a
society’s relationship w ith environm ent.
T he case o f rangeland reform suggests that
w ithout greater attention to social factors,
the policy itself is not sustainable.
1William Riebsame is an Associate Professor of
Geography at the University of Colorado-Boulder,
where he studies western land use. He is a member
of the NRLC’s Advisory Board. He is also secretary
of the Colorado Resource Roundtable and was a
member of the Governor’s range reform working
group, with the result that this article is based in
large part on “participant observation.”

Case: The Political Ecology o f
Rangeland Reform
T he C linton A dm inistration’s effort —
called “Rangeland Reform ’94" — to
make federal grazing policy conform better
to ecological principles, as well as to
update its governance and fee structures,
was temporarily stymied by the nowtraditional grid-lock o f m ultiple special
interests. Livestock and environmental
organizations stalemated the reforms with
intense lobbying and political maneuvers.
Secretary Babbitt initially expected
range reform to win widespread support in
what he and many others call the “New
W est” — a region whose economic health
now depends more on high-technology
industries and the amenities o f open
natural areas than on the digging o f
minerals, cutting o f trees or grazing o f
cattle. Yet ranching interests remain
politically strong even in this new regional
regime (at least partly because they control
most o f the private land on which the
new, suburban W est is being Built).
W hen range reform sputtered, Babbitt
successfully partnered w ith a few groups o f
environmentalists and ranchers who were
already addressing western land issues with
more novel tactics: consensus and collabo
ration. Rapid demographic and economic
change in the W est had evoked such new
alliances, and while it is difficult to
imagine environmentalists allying with
miners or loggers, they have found
sufficient com m onality with ranchers to
develop joint responses to threats like land
and water development. O ne o f these
collaborative groups, the Colorado
Resource Round-Table, had been meeting
for two years when Governor Roy Romer
asked it to form a working group to re
work the D epartm ent o f Interior’s range
reform proposal. T he resulting “Colorado
M odel” espoused a more local, collabora
tive approach to rangeland management.
T he Colorado model did not come
easily; m ost o f the issues argued nationally
erupted in the group’s weekly meetings
during the w inter o f 1993-94: W hat is the
ecological status o f the western range?
W ho should use the range and under what
conditions? H ow should national and local
needs and values be balanced? In essence,
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the group, like the rest o f the W est, was
wrestling with the complex political
ecology o f land use and ecosystem
sustainability.

G etting the P olitical E cology
Right
Range policy, indeed any natural
resource policy, is built on myriad detailed
rules m eant to standardize the relation
ships am ong users, managers, and natural
'resources in accordance w ith accepted
notions o f socially and ecologically correct
land use. W hile it seems obvious that the
hum an dimensions o f resource systems
deserve careful analysis, m ost attention is
given to natural features and processes,
like biodiversity and vegetation succession.
Now, in the m idst o f an epochal debate
over range policy, we sorely need insights
from the social sciences and hum anities.
Fortunately, pastoral systems around
the world, some very m uch like American
public lands grazing, have been studied by
social analysts, and, even more fortunately,
their research points to institutional
structures that appear to m aintain both
social and ecological sustainability.
U nfortunately, U.S. grazing policy lacks
historical perspective and is based m yopi
cally on the American experience.
In Governing the Commons: The
Evolution o f Institutions fo r Collective
Action (Cam bridge University Press,
1990), a survey o f com m on property
resource systems around the world, Elinor

O strom identified com m on elements o f
sustainable agricultural systems, both
ancient and modern; three that especially
apply to western U.S. grazing are:
)
(1) clear rules for resource use, sup
ported by the users, and strictly and
equitably enforced;
(2) initial security of tenure so that the
individual user has reason to expect that
his/her long-term well-being is tied to
long-term resource quality; and
(3) recognition by all users o f environ
mental limits and carrying capacities.
The Colorado working group shed
light on how each o f these elements can be
integrated into grazing policy.
•

Creating and Enforcing Rules o f Use
Rangeland Reform ’94 tilted federal
policy toward greater enforcement and
restrictions on ranchers, its framers
obviously accepting the environmentalist
assumption that rangeland health would
improve when bad ranchers were finally
forced to “do the right thing.” But
O strom ’s survey suggests that the most
enduring agricultural systems involve
collaborative rule-making, efficient dispute
resolution mechanisms, and rights to
devise local rules. T he challenge in
reforming Rangeland Reform ’94 was thus
to strengthen these features o f sustainable
resource use while paying heed to broader
■ societal dem and for the maintenance of
rangeland biodiversity and aesthetics.
T he ranchers and environmentalists of
the Colorado W orking G roup concluded
that more local, collaborative approaches
would bring effective pressure to bear on
grazers to treat range ecosystems carefully.
They argued for a bottom -up, grassroots
model o f local- and regional-scale collabo
rative groups with more authority for onthe-ground decision-making. But they
carefully distinguished this from “local
control” by special interests: regional
groups would obtain license to manage
public lands only if they reflected the full
spectrum o f national rangeland interests
— a goal made easier in the “New W est,”
where even rural areas are filling with
immigrants from urban and suburban areas.
Grazing reform thus requires an
unusual com bination o f decentralized
decision-making and increased involve
m ent by groups representing national
concerns. T he Colorado W orking Group,
and Babbitt’s final rangeland rules,
effective in August, 1995, attem pt this by
creating regional resource advisory
councils made up o f ranching, environ
mental, wildlife and other interests. The
councils will share responsibility with the
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Bureau o f Land M anagement for oversee
ing rangeland use in state or sub-state
areas, and can appoint local technical
teams to solve place-specific problems.
In a significant break with traditional
federal land planning approaches, the new
regulations allow the councils to establish
detailed standards for grazing in their area.
Thus, the councils are mandated to make
some o f the tough decisions that have
bedeviled the grazing bureaucracy,
decisions that ultimately affect how
grazing is practiced and even what lands
are suitable for livestock use. By creating
guidelines that reflect regional conditions,
the councils nullify ranchers’ long
standing complaint that rules made in
W ashington, DC, are out o f touch with
the ecological realities o f the West.
Although the councils have only
advisory power over federal officials,
Babbitt allowed them to appeal directly to
the Secretary o f Interior, and urged federal
land managers to engage in authentic
collaboration with them. The Colorado
W orking Group argued that more intense
and frequent contact among various range
interests in an area would be more
effective in protecting range ecosystems
than the centralized, bureaucratic system
now in place.
Tenure Arrangements for Public
Rangeland
Grazing critics wanted to tighten
grazing regulation and oversight (a sensible
posture given lax agency enforcement and
past exclusion o f non-grazing interests),
and argued for shorter permit periods so
that they could take a hard look at grazing
use more often. But, evidence from other
pastoral systems suggests that penalties for
improper use — which must be strictly
and equitably applied — should not be
insinuated into initial permit security.
Instead, normal permit tenure should be
an incentive for good management, tying
the individual’s future well-being to the
land’s well-being. Even the current ten
year federal permit period is short in terms
o f ecosystems processes, and reducing it to
five or fewer years, as some groups
proposed, could hamper long-term
planning. T he Colorado group argued for
both strong enforcement and secure
tenure: bad land managers should lose
their access, and ranchers with good
records should have very secure permit
tenure.

agreed-upon notions o f natural limits.
Unfortunately, standards and guidelines
for ecosystem health emerging in the
Interior D epartm ent’s reform program do
little to help various rangeland interests
develop a shared perception o f range
ecology. The Colorado group’s discus
sions, perhaps the most detailed and
earnest in recent times, barely scratched
the surface o f rangeland condition and
ecosystem definitions, yet revealed a m ine
field o f conflicting notions about nature
and the correct role o f humans in the
western landscape.

The “Colorado
M odel” espoused a
more local,
collaborative
approach to
rangeland
management.

•

•

D efining the Environmental Limits
to Grazing
The third essential element in resource
sustainability identified by O strom is
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For example, some o f the panelists
argued that because “hum ans are part o f
ecosystems,” standards and guidelines
must, first and foremost, support the
ranching economy. Environmentalists
worried that anthropocentric approaches
would disregard elements (e.g., predators)
not obviously beneficial to humans but
still necessary to ecosystem health.
Policy provisions on conservation use
(voluntary de-stocking for ecological or
economic reasons) and water development
especially invoked these conflicting views.
The anthropocentric view on conservation
use, for instance, held that human
intervention is generally good and even
necessary to maintain healthy rangelands,
which evolved under grazing pressure.
Arguments over water development
revealed the even more basic value that
humans have an obligation to improve on
nature, by, for instance, developing water
sources where none previously existed.
The environmentalist response was
predictable: many western rangelands were
rarely grazed before European settlement
or, at least, not utilized in the way that
cattle graze land, and dry hill slopes and
continued on page 11
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Riebsame, continued, from page 9

suburban environmentalists, and national
and local activists meet to work out
different perceptions o f a shared land
resource? The public lands provide the
setting for a special form o f collaborative
democracy, and test the ability o f different
people to create and maintain community.
O ne clear message from the Colorado
discussions was that we need this meeting
ground to practice face-to-face, land-based
collaboration, and do not want range
reform that walls-off the interest groups
into their traditional compartments.
Range reform thus demands a strategic
fusion o f transcendent values and regional
and local empowerment. Only time will
tell whether the regional councils can end
range wars; environmentalists argue that
the councils are no more likely than the
bureaucracy to address the thorniest range
problems, and ranchers fear that ecological
concerns will override their need to make a
living. But the unusual combination of
national standards implemented by groups
also trying to meet regional and local
needs may be the course correction needed
to put western rangelands onto a trajectory
toward social and ecological sustainability.
The second underlying theme o f range
reform is rooted in enduring questions
about the correct relationship between
environment and society. The Colorado
discussions reveal that common notions of
ecosystem health and sustainability —
notions that can be encoded in standards
and guidelines for western public lands —

small seeps are best left as is, while
artificial im poundm ent puts unnatural
pressure on the ecology.
! The great divide between biocentric
and use-oriented views o f rangeland
ecosystems, revealed in the Colorado
discussions, complicates efforts to create
consensus visions for western landscapes.
O ne view is based on the belief that
humans have transformed nature too
much and must start to live w ithin natural
limits. T he other view holds that human
society is part o f ecosystems, and that
people have the right, even the moral
obligation, to improve their lives by
transforming nature.
T he difficulty o f bridging this gap in
values and perceptions will hinder reforms
to update range policy. Recognizing this,
the Colorado group called for a major
educational com ponent to rangeland
reform, and even spun-off a committee to
create a model curriculum offering
rangeland interests some com m on base for
examining their different perceptions of
range ecosystems.

Conclusions
The current rangeland policy debate
would appear to have two major sub-texts.
The first is the tension between local and
national interests and values. Fortunately,
western public lands actually provide the
perfect context for creating a pluralistic,
multi-scale land management process.
W here else in America can ranchers,

will not emerge because range policy lacks
mechanisms for exploring and reconciling
different perceptions o f ecological
sustainability. W e are as divided as ever
over just what an ecosystem is, and have
not yet even found words or useful
metaphors to carry on the much needed
public discussion on the correct human
role in ecosystems.
A West-wide effort to define the
appropriate hum an role in ecological
function is needed. W e stand a better
chance o f productive conversation by first
accepting the lay argument that “people
are part o f ecosystems,” and then sorting
out, in groups tied to particular land areas,
how that role must change given current
realities on the ground (e.g., rapid
development o f private lands in the West,
declining species, etc.).
Ranchers who accept the growing social
demand for less modified ecosystems
might stem the tide o f anti-grazing
activism that otherwise threatens eventu
ally to eliminate public lands grazing.
Similarly, environmentalists willing to
recognize the essential hum an dimensions
o f rangeland ecology may well achieve
more ecosystem protection than those
espousing traditional nature preservation.
But, an extended regional and national
discussion about ecosystems and people —
one welcoming a wide range o f perspec
tives, values, and attitudes — is needed
before we can begin to communicate well
enough to reconcile our polarized views.
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♦ Fall 1996: date to be announced,
annual western public lands conference,
with emphasis on the National Forest
Management Act and forestry law and
policy.
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Center M ailing List Purge
A C TIO N REQUIRED
T he January issue o f Resource Law
Notes included a post card to return to
stay on our mailing list.
W e d o n ’t want to drop you if you
really'want to stay on! If you d id n ’t
confirm your interest, please let us
know by phone, fax or by using the
form on page 11. Thanks!

♦ June 9-12: Biodiversity Protection:
Implementation and Reform of the
Endangered Species Act.
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Colorado School of Law. The Center’s primary
goal is to promote a sustainable society
through improved public understanding of
environmental and natural resources issues.
Interpretations, recommendations, or
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Center publication are solely those of the
authors and should not be attributed to the
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